IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GAIL B. WARDEN, et al. : CIVIL ACTI ON
V. :
M B. MCLELLAND, et al. NO. 99-5797

MEMORANDUM AND ORDER

HUTTON, J. August 8 , 2001

Currently before the Court is Defendants' Mdtion to Dismss
t he Anrended Conpl ai nt (Docket No. 12), Plaintiff's response thereto
(Docket No. 14), and Defendants' reply (Docket No. 19). For the

reasons stated bel ow Defendants' Mdtion i s GRANTED.

| . PROCEDURAL HI STORY AND STATEMENT OF FACTS

On Novenber 22, 1999, Plaintiffs filed a ten count conpl ai nt
seeking | egal and equitable relief against Defendants. On January
4, 2000, Plaintiffs added clains to their suit and served an
amended conpl aint on Defendants. In response, Defendants noved,
pursuant to Federal Rule of G vil Procedure 12(b)(6) to dism ss the
amended conpl aint. This Court on April 25, 2000, this Court
entered a “Final Judgnent” that granted Defendants’ notion to
dismss and thereby dismssed the anmended conplaint in its
entirety. The Court’s Order stated that it approves and adopts
Def endant’s Motion to Dismiss Plaintiffs’ notion to dismss. See

Court’s Order dated April 25, 2000 (Docket No. 22). The United



States Court of Appeals vacated this Court’s Order on February 21,
2001 and remanded the case for proceeding consistent with its
deci si on. The Third Crcuit mandated the Court to provide a
statenent of the l|legal standard and reasoning that served as a
basis for the Court’s decision. The analysis below provides the
| egal standard enpl oyed by the Court and the details the | egal and
factual basis for the Court’s decision.

According to the Anended Conplaint, plaintiffs Gail B. Warden,
Li nda B. Shappy, David McM chael Berw nd, Jr., and David McM chael
Berwind (hereafter collectively referred to as “plaintiffs”) are
the trustees of the Trust created under Deed of Charles G aham
Berwi nd, dated February 28, 1963, for the benefit of David
McM chael Berwind, et al. (referred to in the Anended Conpl ai nt as
the “David Berwind Trust”). Amended Conplaint at 7 1-4.Y In
addition, plaintiffs claimthat two of the nanmed defendants (C G
Berwi nd, Jr. and Bruce MKenney) are still trustees of the David
Berwind Trust because their 1997 resignations as trustees were
all egedly ineffective. Anmended Conplaint at Y 6, 17, 41, 125-126.

David McM chael Berwind and C.G Berwind, Jr. (one of the
def endants) are brothers. Amended Conplaint at ¢ 24. The
Conpl aint all eges that 83.6% of the outstanding common shares of

Berwi nd Pharnaceutical Services, Inc. (“BPSI”) are owned or

v The Statenment of Facts is taken fromthe allegations of plaintiffs’
Amended Conpl ai nt whi ch defendants take as true for purposes of this notion to
di smss only.



controlled by Berwind Goup Partners, a Pennsylvania partnership
conprised of several trusts which benefit C.G Berw nd, Jr. or each
of his four children. Anended Conplaint at Y 14-15. According to
t he Anended Conplaint, the David Berwi nd Trust owns the remaining
shares, which are approxinmately 16.4% of the outstandi ng conmon
shares of BPSI. Anmended Conplaint at T 5.

Ei ght of the individual defendants are or were directors of
BPSI . Amended Conplaint at §f 6-13. In addition, at certain
points intinme in the past, C G Berwind, Jr. was a trustee of the
David Berwi nd Trust, as was individual defendant, Bruce MKenney,
and plaintiffs allege that these individuals continue to act as
trustees. Anmended Conplaint at Y 6, 17. The other defendants are
Berwind G oup Partners and Berw nd Corporation, a Pennsylvania
corporation which is wholly owned by Berwind Goup Partners.
Amended Conpl aint at  16.

According to the Anended Conplaint, the defendants have
deprived the David Berw nd Trust of the fair value of its interest
in BPSI by converting assets of BPSI to their own business or
personal benefit, by causing BPSI to pay excessive and unreasonabl e
managenent fees to Berwind Corporation, by causing BPSI to pay
i nappropriate dividends and by using inproper accounting
t echni ques. Anended Conpl aint at Y 57-58. The Anended Conpl ai nt
al so alleges that the Board of BPSI effected a nerger on Decenber

16, 1999 to elimnate the mnority interest in BPSI, which nerger



al l egedly has no valid business purpose. Anended Conplaint at 11
43-47, 56. A copy of the Articles of Merger, filed Decenber 16,
1999, is attached hereto as Exhibit A 2 The David Berw nd Trust
received a Notice to Demand Paynent stating that its mnority
interest had been converted into the right to receive a senior
subordi nated prom ssory note of BPSI due Decenber 15, 2001 and
bearing interest at the rate of ten percent conpounded annually.
Amended Conpl aint at | 48.

The Anended Conplaint contains thirteen Counts. The first
five counts are derivative clains which the plaintiffs, as
trustees, purport to bring on behalf of BPSI. They consist of two
RICOclains (Counts | and I1), and three counts under state | aw for
di version of corporate opportunity, breach of fiduciary duty and
aiding and abetting breach of fiduciary duty (Counts |1l through
V). The remaining counts are brought by plaintiffs directly and
are all under state law. They seek an injunction to prevent anyone
under defendants’ control from taking any action to affect the
interest of the David Berwind Trust in BPSI or the David Berw nd
Trust’s ability to bring the derivative clains it has asserted in
this lawsuit (Count VI), an accounting (Count VIl), rescission of
the nmerger (Count VIII), statutory appraisal (Count |X), damages

and an injunction for breach of trust by CG Berwind, Jr. and

2/ Docurents that formthe basis of plaintiffs' claims (as do the nerger
docurents here) are properly considered as part of a notion to dismiss. Inre
Westi nghouse Sec. Litig., 90 F.3d 696, 707 &n. 8 (3d Cr. 1996); In re Donald
J. Trunp Casino Sec. Litig., 7 F.3d 357, 368 n. 9 (3d Cir. 1993).
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Bruce McKenney who (according to plaintiffs) are still trustees of
the David Berwind Trust (Counts X and XIl1), a RICO claimagai nst
C.G Berwnd, Jr. (Count Xl) and a declaratory judgnment agai nst all
def endants declaring the nerger null and void (Count XlII). As to
the derivative clains, the Anended Conplaint contains only the
unsupported bald conclusory allegation that making a demand upon
the directors would cause irreparable harmto the David Berw nd
Trust and BPSI. Anended Conplaint at § 55.

As set forth below, plaintiffs’ allegations are insufficient

to state a claim

1. ARGUVMENT
A. Standard

A notion to dismss pursuant to Fed. R Cv. P. 12(b)(6) tests

the legal sufficiency of the conplaint. See Sturmv. Cark, 835

F.2d 1009, 1011 (3d Gr. 1987). A court may grant a notion to
di smiss pursuant to Rule 12(b)(6) for failure to state a cl ai mupon
which relief can be granted where plaintiff can prove no facts to

support the relief requested. Conley v. G bson, 355 U S. 41, 45-46

(1957); Com of Pa. ex rel. Zimernman v. PepsiCo, Inc., 836 F. 2d

173, 179 (3d Cr. 1988). In deciding a notion to dismss, the
court nmust accept as true all well-pleaded factual allegations in
t he conplaint and nust view all reasonable inferences fromthese
facts in the |ight nost favorable to the non-noving party. Scheuer

v. Rhodes, 416 U S. 232, 236 (1974); Wsniewski v. Johns-Manville
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Corp., 759 F.2d 271, 273 (3d Gr. 1985). “The court, however, need
not accept as true legal conclusions or unwarranted factual

i nferences.” Rosenbaum & Co. v. HJ. Myers & Co., Inc., No. 97-

824, [1997 Transfer Binder] Fed. Sec. L. Rep. (CCH ¢ 99,557 at

97,768 (E.D. Pa. Cct. 9, 1997) (citing Conley, 355 U.S. at 45-46).
Even taken as true and reviewed under these standards,

plaintiffs’ Anended Conplaint fails to state a claim against

def endants and are di sm ssed.

B. Plaintiffs’ Derivative Clains (Counts | Through V)

Must Be Dism ssed For Failure To Conply Wth The Feder al
And State Requirenents Applicable To Derivative Suits

The first five counts are brought by plaintiffs derivatively,
purporting to act on behalf of BPSI, against sone or all of the
def endants. However, as defendants noted in Defendants’ O ginal

Menor andum at 5-7, shareholders may not initiate litigation “on
behalf of” a corporation for any perceived wong to the
cor porati on. I nstead, the shareholder nust follow stringent
requi renents under both the Federal Rules of G vil Procedure and
state law before a court wll entertain a derivative suit.
Al t hough the Amended Conpl ai nt contains at |east sone allegations
concerning these requirenents (in contrast to the original
conpl aint which was utterly devoid of any avernments on this cruci al
issue), plaintiffs still have failed to neet the strict

requi renents under Pennsylvania law (to which the federal courts

| ook for the applicable standard), and accordingly, these clains
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must be di sm ssed.

Federal Rule of G vil Procedure 23.1 requires, inter alia

that a derivative conplaint "allege wwth particularity the efforts,
if any, nmade by the plaintiff to obtain the action the plaintiff
desires from the directors or conparable authority and, if
necessary, fromthe sharehol ders or nenbers, and the reason for the
plaintiff's failure to obtain the action or for not naking the
effort.™ Fed. R Cv. P. 23.1. Because Rule 23.1 gives little
dimension to the requirenents for demand, state | aw of the state of

incorporation fills in the contours of the demand nandate. B.T.Z

Inc. v. Gove, 803 F. Supp. 1019, 1020 (M D. Pa. 1992).

Pennsylvania |aw requires that a demand be made to the
conpany’s board before a shareholder may bring suit derivatively.

Cuker v. M kal auskas, 547 Pa. 600, 692 A 2d 1042 (1997). In Cuker,

t he Pennsylvania Suprene Court specifically adopted the Anmerican
Law Institute Principles of Corporate Governance (“ALlI Principles”)
relating to the demand requirenent. The “demand rul e” nmandates
t hat :

(a) Before comencing a derivative action, a holder or a
di rector should be required to nake a witten demand upon t he
board of directors of the corporation, requesting it to
prosecute the action or take suitable corrective neasures,
unl ess demand is excused under 8§ 7.03(b). The demand shoul d
give notice to the board, with reasonable specificity, of the
essential facts relied upon to support each of the cl ai ms nade
t herei n.

Cuker, 547 Pa. at 615-616, 692 A 2d at 1050.

Pursuant to 8 7.03(b), the demand requi renent i s excused “only
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i f the sharehol der shows that irreparable injury to the corporation

woul d otherwi se result, and then demand should be nmade pronptly

after commencenent of the action.” Drain v. Covenant Life Ins. Co.,

551 Pa. 570, 581, 712 A.2d 273, 278 (1998) (enphasis added).
Section 7.03(b) does not allow nerely conclusory allegations but
requires a “specific show ng” of irreparable harm and even if such
a showi ng has been nade, demand shoul d be made pronptly after the
commencenent of the action. Cuker, 547 Pa. at 616, 692 A 2d at
1050 (enphasis added). “If irreparable injury would not result,
the court should dismss a derivative action that is commenced
before the response of the board to a demand unl ess the board does
not respond within a reasonable tine.” Drain, 551 Pa. at 581. 712
A 2d at 278 (enphasis added).?¥
The demand requirenent is not merely a procedural
technicality, but upholds several “significant public policies” in
that it “encourages conpetent individuals to becone directors
recogni zes that business decisions frequently entail sone
degree of risk and consequentl|ly provides directors broad discretion
insetting policies wi thout judicial or sharehol der second- guessi ng
[and] prevents courts from becom ng enneshed in conplex
corporate decision-making, a task they are ill-equipped to

perform” Cuker, 547 Pa. at 607, 692 A 2d at 1046 (citations

3/ Tyler v. ONeill, 994 F. Supp. 603 (E.D. Pa. 1998), aff’'d without op.,
189 F.3d 465 (3d Cir. 1999), petition for cert filed, (Novenber 22, 1999)
exanm nes the demand requirenment wthout discussing either Cuker or Drain, and
therefore, does not accurately reflect current Pennsylvania |aw on this issue.
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omtted). The Pennsylvania Suprene Court has held that
“[d]ecisions regarding litigation by or on behalf of a corporation,
i ncl udi ng sharehol der derivative actions, are busi ness deci sions as
much as any other financial decisions.” 1d. at 611, 692 A 2d at
1048. I n adopting the demand rule, and other sections of the ALI
Principles, the Pennsylvania Suprene Court found that “[t]hese
sections set forth guidance which is consistent with Pennsyl vani a
| aw and precedent, which furthers the policies inherent in the
busi ness judgnent rul e, and whi ch provi des an appropri ate degree of
specificity toguide the trial court in controlling the proceedi ngs
in. . . litigation.” Id. at 613, 692 A 2d at 1049.

Plaintiffs here have nade only a feeble effort to conply with
the demand rule under the Federal Rules of Cvil Procedure and
state | aw. They have not pled that they nmade such a denmand
Rat her, they have attenpted to plead that they are excused from
maki ng a demand because such a demand would be futile. Anmended
Conpl ai nt at 1Y 49-52. However, futility is not the standard under
Pennsyl vania |law, a specific showng of irreparable harm to the
corporation is. Thus, these allegations do nothing to satisfy the
demand requirenent.

In one conclusory paragraph, plaintiffs do allege that the
David Berwind Trust and BPSI would suffer irreparable harmif a
demand were required to be made. Anended Conplaint at § 55. This

all egation is insufficient because irreparable harmto the mnority



shar ehol der (the David Berwind Trust) is not the touchstone. NMore
inportantly, plaintiffs have provi ded not hi ng nore t han unsupported
conclusory allegations despite the fact that Pennsylvania |aw
requires a “specific showing.” Nothing in the Arended Conpl ai nt
even attenpts to show with any degree of specificity how, when or
why BPSI woul d be irreparably harned if a demand were required to
be made or what the irreparable harmwould be. If courts all owed
mere conclusory avernents such as these to satisfy the denmand
requi renent, the strict demand requirenent adopted by the
Pennsyl vania Suprene Court in Cuker would be vitiated, and the
salutary policies underlying such a requirenent woul d be thwart ed.

Moreover, 8 7.03 expressly states that even if a specific
show ng of irreparable harm has been nade, demand “shoul d be nade
pronmptly after commencenent of the action.” QCuker, 547 Pa. at 616,
692 A 2d at 1050 (enphasis added). Plaintiffs comenced this
action on Novenber 22, 1999. As their Anmended Conpl aint reveals,
they have not nade any demand on the board -- over eight weeks
| ater. This is hardly “pronpt.” Even when plaintiffs’
nonconpl i ance was hi ghli ghted by defendants in their earlier notion
to dismss, plaintiffs did not submt a demand, but rather chose to
file an Amended Conpl aint which futilely tries to allege that the
demand requi renment was excused and overl ooks t he requirenent under
Cuker to nmke a demand after suit is filed. Plaintiffs’ own

actions, therefore, show their failure to conply wth the
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requi rements under Pennsylvania law, to which the federal courts
nmust | ook to provide the standards for Rule 23.1.

Failure to conply with this necessary prerequi site nandates
dism ssal of these derivative clains. Accordingly, all the

derivative clains (Counts | through V) are dism ssed. ¥

C. BEven If The Derivative Cainms Were Properly Pled,
The RICO Cainms (Counts I, Il and Xl) Should Be
Di smissed For A Nunber O 1ndependent Reasons

In addition to the fact that plaintiffs’ R COclains shoul d be
di sm ssed because they are derivative and plaintiffs have failed to
neet the demand requirenments necessary to bring a derivative claim
the RICO clains fail on the nerits as well. Count | of the
Amended Complaint alleges a violation of § 1962(c) of RICO
Section 1962(c) makes it unlawful "for any person enployed by or
associated wwth [an interstate] enterprise . . . to conduct or to
participate, directly or indirectly, in the conduct of such
enterprise's affairs through a pattern of racketeering activity."
18 U.S.C. § 1962(c). Thus, plaintiffs nust allege that defendants

“conduct[ed] or participat[ed]” in an “enterprise’ s affairs through

a pattern of racketeering activity.” Count Il of the Anended
4/ Moreover, there is a split anmong the courts about whet her a sharehol der
still has standing to pursue derivative clainms after a nerger has occurred,

and the sharehol der no | onger owns the stock. Conpare, Overberger v. BT Fin.
Corp., 106 F.R D. 438 (WD. Pa. 1985), with Drain v. Covenant Life Ins. Co.
454 Pa. Super. 143, 153-158, 685 A 2d 119, 124-127 (1996), aff’'d. on other
grds., 551 Pa. 570, 712 A 2d 273 (1998). G ven the nunerous other reasons to
dismiss the plaintiffs’ derivative clainms in this case, the Court need not
reach this issue, but defendants reserve their right to raise it later if
necessary.

11



Conpl aint alleges a violation of § 1962(d) which makes it unl awf ul
to conspire to violate §8 1962(c). Count X, which is not brought
derivatively, alleges that C G Berwind, Jr. violated Section
1962(c) .

Counts I, I'l and XI of the Arended Conplaint |lack nerit for at
| east four independent reasons, nanely plaintiffs: (1) have not
pled fraud with particularity; (2) have not sufficiently pled any
injury that flowed fromthe purported predicate acts; (3) have not
satisfied the requirenent of showing continuity; and (4) have not
alleged that they relied upon any alleged predicate acts by
defendants. In addition, the clains against the forner directors
fail because the all eged predicate acts began after their tenure as
directors ended, and Count Xl should be dism ssed because it is a

derivative claimthat cannot be brought directly.

1. The RICO Fraud is Not Pled with Particularity

The RICO clains should be dismssed because the Anmended
Conplaint fails to allege the R CO predicate acts wth
particularity as required by Federal Rule of G vil Procedure (9)(b)
(“Rule 9(b)"). Rule 9(b) provides that “[i]n all avernents of
fraud . . . the circunstances constituting fraud . . . shall be
stated with particularity.” This pleading requirenment is
applicable to RICO actions claimng fraud as the racketeering

activity. Saporito v. Conmbustion Engineering, Inc., 843 F. 2d 666,

674 (3d Cir.1988). Plaintiffs here have conpletely failed to
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conply with these requirenents.
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The al | eged predi cate acts on which plaintiffs base their R CO
clains are mail and wire fraud in violation of 18 U. S.C. 881341 and
1343. In the Anended Conplaint, in contrast to the origina
conplaint, plaintiffs nowclaimthat the purported schene began in
1996 and continues to the present day. Anended Conplaint at  83.
In addition, plaintiffs have added boilerplate allegations
t hr oughout t he Anended Conpl ai nt that “[d] ef endants used t he United
States Mails and interstate tel ephone and facsim | e comruni cati ons
in connection with and in furtherance of their” purportedly
i nproper conduct. Anended Conplaint at Y 59, 65, 68, 70, and 74.
However, plaintiffs fail to identify any act of mail fraud or
i ndeed any specific comunication prior to the electronic nai
nmessage dated Decenber 10, 1998. Anended Conplaint at  83(i).

Mere bald assertions that defendants engaged in violations
beginning in 1996 or that they used the mail and interstate
tel ephone and facsimle comunications fail to neet the
requi renents of Rule 9(b). The Court of Appeals for the Third
Crcuit affirmed the grant of a notion for summary judgnent in
favor of defendants on RI COclains based on mail fraud. Annulli v.
Pani kkar, 200 F.3d 471 (3d Cr. 1999), abrogated on other grounds,
Forbes v. Eagleson, 228 F.3d 471 (3d Cr. 2000). As part of its
opi nion, the court anal yzed the evi dence in support of the mail and
wire fraud and found that the nere existence of an interstate

t el ephone call or a cancel ed check were insufficient “absent sone
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explanation in the record as to why this telephone bill and
cancel ed check have anything to do with the Defendants’ alleged
racketeering activity.” [Id. at *11, n. 10.

In the Annulli decision, the Third Crcuit cited Schei ner v.

vallace, 860 F. Supp. 991, 997-998 (S.D.N.Y. 1994) for the
proposition that “when alleging mail and wire fraud as predicate
acts in a RICO claim plaintiff’s pleadings nust identify the
purpose of the mailing within the defendant’s fraudul ent schene and
specify the fraudul ent statenent, the tinme, place, and speaker and
content of the alleged m srepresentations.” Annulli, 200 F. 3d 189,

201, n. 10. Accord Blount Fin. Services, Inc. v. Walter E. Heller

and Co., 819 F.2d 151, 152 (6th Gr. 1987) (granting a notion to
dismss the RIRCOclains on Rule 9(b) grounds) (also cited favorably
in Annulli). Scheiner granted a notion to dismss RICO clains
because even t hough plaintiffs identified nine comunications, they
failed to neet the standards of Rule 9(b). The court found that
“[t]he fact that the Defendants communi cated anongst thensel ves
about sonething hardly constitutes mail fraud within the neani ng of
8 1341 and certainly fails the particularity standards required by
Rule 9(b).” Scheiner, 860 F. Supp. at 998.

In this case, plaintiffs do not even cone close to neeting
these strict standards. As to C.G Berwind, Jr. (Count Xl), the
Amended Conpl aint never identifies the purported “pattern of

viol ations” or “series of transactions” that forns the basis of the

15



al l egations. Anmended Conplaint at Y 136-137. The only specific
transaction that is identified is the Zymark acquisition (Anmended
Conpl aint at § 138), but the Arended Conpl ai nt never describes how
any purported mail or wire fraud by C G Berwi nd, Jr. was commtted
in connection with that transaction. Thus, the clains as to C G
Berwi nd, Jr. consist of nere bald conclusory allegations that are
unsupported by any factual show ng which would conmply with Rule
9(b). As such, these clains should be dismssed. As the Sixth
Crcuit noted in Blount: “Rule 9(b) requiring ‘avernents of fraud

wth particularity’ is designed to allowthe District Court
to distinguish valid frominvalid clains in just such cases as this
one and to termnate needless litigation early in the proceedi ngs.”
Bl ount, 819 F.2d at 153.

As to the derivative clains (Counts | and I11), although the
Amended Conpl ai nt now avers that the schene purportedly began in
1996, no communication earlier than late 1998 has been all eged.
Amended Conplaint at § 83. Thus, just as wwth Count XI as to C. G
Berwind, Jr., all clainms based upon conduct prior to late 1998
shoul d be di sm ssed based on plaintiffs’ conplete and utter failure
to conply with Rule 9(b) by failing to nmake any showi ng at all (Ilet
al one a sufficient one) as to mail and wre fraud.

To the extent that plaintiffs attenpt to base their RICO
claims against C.G Berwind, Jr., or any of the defendants, on the

“series of transactions” alleged in the Amrended Conpl ai nt (Amended
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Conplaint at § 137), the Third Crcuit foreclosed such pleading in
Annulli by ruling that garden-variety state law torts do not
constitute RICO predicate acts. Annulli, 200 F.3d at 199. As the
Third Grcuit explained:

if garden-variety state law crinmes, torts and contract
breaches were to constitute predicate acts of racketeering
(along with mail and wire fraud), civil RICO |aw, which is
al ready a behenoth, woul d swal l owstate civil and crimnal |aw
whole. Virtually every litigant would have the incentive to
file their breach of contract and tort clains under the
federal civil R CO Act, as treble danages and attorney’ s fees
woul d be in sight. W will not read | anguage into 8 1961 to
federalize every state tort, contract, and crimnal |aw
action.

Id. The Third Crcuit enphasized that for actions to rise to the
| evel of RICO predicate acts, plaintiffs nust show intentionally

fraudul ent conduct. ld; see also Blount, 819 F.2d at 152-153

(hol ding that absent allegations of intentional fraud, “[s]ending
a financial statenent which m sconstrues the prinme rate provi ded by
the terns of the contract . . . does not amobunt to a RICO mail
fraud cause of action.”) (cited in Annulli as an exanpl e of conduct
that is not a RICO predicate act). This holding just reinforces
t he necessity and i nportance of conpliance with Rule 9(b) and shows
that nothing in the Anended Conpl aint neets this requirenent.

The remai ni ng derivative cl ai ns are based upon seven pi eces of
correspondence from 1998 and 1999 that plaintiffs claimconstitute
mail and wire fraud. See Anended Conpl aint at § 83. Al t hough the
Amended Conpl ai nt identifies the sender and reci pi ent of each pi ece

of correspondence, it does not state with any specificity how the
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mai ling or electronic transm ssion of these docunents constituted
fraud, nor does it identify the content of the alleged om ssion or
m srepresentation in each piece of correspondence. | ndeed, the
Amended Conplaint states only in a very broad nmanner the general
subject matter of each piece of correspondence. For exanple, the
second al |l eged predicate act concerns “the delivery of docunents”
that are designated “as confidential and proprietary to BPSI.”
Amended Conplaint at § 83(ii). Nothing in the Anended Conpl ai nt
identifies what docunents were being delivered, by whom when or
how t hey were fraudul ent, or why designating them as confidenti al
and proprietary was fraudulent. Simlarly, the fourth and fifth
all eged predicate acts relate to correspondence concerning the
delivery of audited financial statenents, precisely the type of
correspondence that the Sixth Grcuit in Blount (as cited favorably
by the Third Crcuit in Annulli), found insufficient to show a
predi cate act unless acconpanied by allegations of intentional
fraud. No such allegations are found in the Arended Conpl ai nt.
As the court noted in Scheiner, the fact that these people
comuni cat ed anong t hensel ves -- which is all the Anmended Conpl ai nt
shows -- hardly constitutes mail or wire fraud; rather, it is to be
expected given the mnority interest in BPSI that the David Berw nd
Trust had at that tine. |ndeed, had conmunications not been sent
to the David Berwind Trust, plaintiffs likely would claim sone

other violation of the [|aw Accordi ngly, because the Anended
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Conplaint totally lacks the requisite specificity for allegations

of fraud, plaintiffs’ RICO clains are di sm ssed.

2. Plaintiffs Have No Standi ng Because There Is No
Causal Connection Between the Purported Predicate
Acts and the Alleged Injuries

In addition, as noted in Defendants’ Oigi nal Menorandumat 8-
10, plaintiffs lack standing to assert their RICOclains. In order
to prevail on a civil action for damages under RICO, a plaintiff
must allege an injury to his or her business or property by reason
of a violation of 8 1962 and pl ead the requisite causal connection

between the injury and the violation. Tri-County Concerned

Citizens Ass'n. v. Carr, No. Cv. A 98-4184, 1998 W 966019 at *6

(E.D. Pa. Nov. 20, 1998). To have standing to bring a claimunder
RICO a plaintiff nust establish that the alleged damages were
proxi mately caused by a defendant’s all eged racketeering activity.

Sedima, S.P.RL. v. Inrex Co. Inc., 473 U S. 479, 495-97 (1985);

Britti nghamv. Mbil Corp., 943 F.2d 297, 304 (3d Gr. 1991). |In

this case, plaintiffs purport to bring their clains derivatively on
behal f of BPSI and assert that BPSI has been deprived “of business
opportunities and other assets belonging to the Conpany.” Anended
Conplaint at ¢ 84. The predicate acts constituting the RICO
violation as pled by plaintiffs are supposed acts of nmail and wire

fraud begi nning on Decenber 10, 1998 and ending on Septenber 9,

19



1999. Amended Conplaint at § 83.

As noted above, the bald conclusory allegations concerning
events in 1996 should not be considered because plaintiffs failed
to identify even a single comunication during that tinme period.
Mor eover, because they fail to describe a predicate act of nmail or
wre fraud, plaintiffs |likew se fail to denonstrate howthere could
be any causal connection between the alleged mail or wre fraud
(whatever it was) in 1996 and any injuries they purportedly
suf f er ed.

As to the seven pieces of correspondence that are identified,
there i s no causal connection between these all eged predi cate acts
and the alleged injuries because the purported predicate acts al
occurred after (in sone cases years after) the purported injuries.
For exanple, the purported |ost business opportunity involved an
acquisition made in 1996, well before any of the alleged predicate
acts. Anended Conplaint at 1Y 59-62. Simlarly, the supposedly
i nproper cash reserves, |oans and depressed earnings all occurred
over “the past ten years.” Anmended Conplaint at Y 63-66. The
only other alleged injuries all refer to paynents that were nade in
1997 and 1998 ( Anended Conpl aint at Y 72, 74, 75) or earnings and
capital expenditures nmade in 1998 (Anended Conplaint at Y 71, 76-
78) or the decision to becone involved in a jet aviation
partnership which is not identified by date (Arended Conpl ai nt at
11 69-70).
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Not hi ng i n t he Anended Conpl ai nt shows any connection (causal
or otherw se) between the alleged predicate acts in Decenber 1998
and several nonths in 1999 and the purported injuries. For
exanpl e, sending out a copy of audited financial statenents for
1998 in the spring of 1999 (predicate acts four and five) did not
and could not cause BPSI to nmake the paynents or expenditures or
deci sions all eged above. To the contrary, the predicate acts
alleged by plaintiffs have no relation to the supposed injuries
suffered. Because plaintiffs have not been injured by the pattern
of racketeering activity they allege, they |lack standing to assert
their RICO clains, and Counts | and Il of the Conplaint nust be
di sm ssed, as well as Count Xl.

3. Plaintiffs Have Not Satisfied the Requirenent
of Showi ng Continuity

Just as in the original conplaint, in the Anended Conpl ai nt,
plaintiffs have failed to sufficiently plead a “pattern of
racketeering activity,” arequired element for a RICO cl ai mand an

i ndependent basis to dismss the clainmns. In HJ. Inc. V.

Nort hwestern Bell Tel. Co., 492 U S 229, 241- 43 (1989), the
Suprenme Court held that a pattern of racketeering activity requires
that the alleged predicate acts pose a “threat of continued
crimnal activity.” Putting aside plaintiffs' failure to plead
properly the conmmssion of any predicate act of racketeering

activity as discussed earlier, plaintiffs have also failed to pl ead
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a continued threat of crimnal activity.
Continuity may be either cl osed-ended, referring "to a cl osed

period of repeated conduct," or open-ended, neaning "past conduct
that by its nature projects into the future with a threat of
repetition."™ 1d. In HJ., the Suprene Court further held that
where plaintiffs allege a RICO violation over a closed period of

time, the related predicate acts nust |ast a “substantial period of

time.” |1d. at 242. |In Hughes v. Consol - Pennsyl vani a Coal Co., 945

F.2d 594, 611 (3d Cr. 1991), this Grcuit held that alleged
racketeering activity which takes place over a period of |ess than
one year is, per se, not “substantial” and cannot as a nmatter of
| aw satisfy the continuity el enent.

There can be little question that, based on the purported
facts in this case, the alleged pattern is closed-ended, which
requires repeated crimnal conduct over a “substantial” closed
period of tinme. 1d. The pattern alleged by plaintiffs consists of
all egations of mail and wire fraud occurring between Decenber 1998
and Septenber 1999. Gven that the basis of plaintiffs’ Anended
Conpl ai nt i s that defendants have i nproperly effectuated a “freeze-

out” nerger (a nerger expressly permtted under the BCL) and that
mer ger has now t aken pl ace, there was and conti nues to be no threat
of continued crimnal conduct in the future. The plaintiffs

mnority interest in BPSI has now been converted into the right to

receive a note for their shares, and they have no ongoing
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relationship wwth the defendants. As such, the Amended Conpl ai nt
all eges a closed-ended pattern of activity lasting no nore than
approxi mately ni ne nonths and thereby fails to allege the requisite
“continuity” elenent.

Plaintiffs cannot rescue their RICO claim by throwing in
unsupported allegations that the pattern began in 1996 (thus
renmoving it from the one year per se rule) or that the pattern
threatens to continue in the future. As noted above, plaintiffs
have identified absolutely no predicate acts of alleged mail or
wre fraud fromany tine earlier than Decenber 1998. A concl usory
allegation w thout factual basis is not enough to salvage a
deficient claim Simlarly, plaintiffs provide no basis in fact,
law or logic to support their claim that the alleged pattern
threatens to continue in the future.

The Anmended Conplaint avers that a nerger has been
ef fectuated, and a notice to demand paynent has been sent to the
David Berwind Trust. Anended Conplaint at Y 46-47. Plaintiffs
all ege that they are seeking a “fair price” for their shares and an

apprai sal proceeding (Count [|X), thereby acknow edging that the

only ongoing relationship between these parties wll be to obtain
an appraisal of the mnority interest. |f the parties cannot agree
on the “fair price,” it will be determned by the appropriate

court. Thus, the allegations of the Anended Conplaint and the

statutory schene for dissenter’s rights belie any suggestion that
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defendants wll have any type of ongoing relationship wth
plaintiffs or any opportunity to cause them any harm -- although
def endants deny that they have ever caused any harmto plaintiffs
in the past. Whatever the nerit of their clains, the “schenme” is
concl uded. Therefore, the analysis of a closed period of tine

applies, and because the only predicate acts that plaintiffs can
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identify took place over less than a year, plaintiffs have not

satisfied the continuity el enent.

4. Plaintiffs' RICOdains Fail for Lack of Reliance

Furthernore, the Anmended Conplaint does not allege, as it
nmust, that plaintiffs relied on any supposed m srepresentation or
om ssion contained in the correspondence. Courts within this
Circuit generally have held that in order to state a RICO claim
the plaintiff nust show reliance on the underlying mail or wre

fraud. See, e.q., Torres v. CareerComCorp., No. 91-3587, 1992 W

245923 (E.D. Pa. Sept. 18, 1992); Rosensteinv. CPClInt'l Inc., No.

90-4970, 1991 W 1783 (E.D. Pa. Jan. 8, 1991); Strain V.

Nutri/System Inc., No. 90-2772, 1990 W. 209325 (E.D. Pa. Dec. 12,

1990).%  The Blount case, cited favorably by the Third Grcuit in

5/ Al'though the Third Crcuit has not ruled on the issue, the majority of
federal Courts of Appeal require reasonable reliance in the context of a civi
RI CO cl ai m based on mail or wire fraud. See, e.d., Chisolmv. TranSouth Fin.
Corp., 95 F.3d 331, 337 (4th G r.1996) (holding that in the context of nai
and wire fraud, a "plaintiff nust have justifiably relied, to his detrinent,
on the defendant's material nisrepresentation"); Central Distributors of Beer
Inc. v. Connecticut, 5 F.3d 181, 184 (6th Cir.1993) ("[Plaintiff] cannot

mai ntain a civil RICO claimagai nst these defendants absent evidence that the
def endants nade m srepresentations or om ssions of material fact to
[plaintiff] and evidence that [plaintiff] relied on those nisrepresentations
or omissions to its detrinment."), cert. denied, 512 U S. 1207, 114 S. C

2678, 129 L.Ed.2d 812 (1994); Metronedia Co. v. Fugazy, 983 F.2d 350, 368 (2d
Cir.1992) (noting that "[i]n the context of an alleged RI CO predicate act of
mai | fraud, we have stated that to establish the required causal connection
the plaintiff was required to denonstrate that the defendant's

m srepresentations were relied on [.]"), cert. denied, 508 U S. 952, 113 S. C.
2445, 124 L.Ed.2d 662 (1993); Pelletier v. Zweifel, 921 F.2d 1465, 1499-1500
(11th Cr.1991) ("when the alleged predicate act is nail or wire fraud, the
plaintiff must have been a target of the schenme to defraud and nust have
relied to
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Annul i, expressly holds that “[f]raud alleged in a RICO civi

conplaint for mail fraud nust state with particularity the false
statenent of fact nmade by the defendant which the plaintiff relied
on and the facts showing plaintiff’s reliance on defendant’s fal se

statenment of fact.” Blount, 819 F.2d at 152.

Absent from the Anmended Conplaint in this case is any
allegation that plaintiffs relied on any supposedly fraudul ent
statenents contained in the correspondence identified. In fact,
t he Anended Conpl ai nt | acks any all egations that plaintiffs relied
upon anything at all (whether specifically identified or not) that
they received fromdefendants. This is not surprising given that
plaintiffs failed to identify any fraudulent statenments in the
first place and given that the correspondence that has been
identified occurred nonths if not years after the purported
injuries. Because plaintiffs fail once again to nake the requisite
al l egations necessary to support a RRCOclaim Counts I, Il and Xl
of the Anended Conpl aint are di sm ssed.

5. The Fornmer Berwind Directors Did Not “operate” the

“association in fact” Enterprise Because the All eged
Conduct Began After Their Tenures as Directors Ended

In addition to the other RI CO shortcom ngs, plaintiffs’ Rl CO

his detrinment on nisrepresentations made in furtherance of that schene."),
cert. denied, 502 U S 855, 112 S.Ct. 167, 116 L.Ed.2d 131 (1991); Curatola
v. Ruvolo, 949 F. Supp. 223, 225 (S.D.N. Y. 1997) ("Wien nmail fraud is pled as
a RICO predicate act, to establish the required causal connection a plaintiff
must show reliance on the defendant's m srepresentations and injuries caused
by that reliance.").
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cl ai rs against defendants J.J. Byrne, Jr., J.S. Dulaney, K C
Karlson, and R M Cohn nust fail because plaintiffs cannot
establish that these defendants “oper at ed” the alleged
“association-in-fact” enterprise.

In Reves v. Ernst & Young, 507 U S. 170 (1993), the Suprene

Court concluded that a defendant is not Iiable under RI CO unl ess he
or she has participated in the “operation or managenent of the
enterprise itself.” Id. at 170. In this case, plaintiffs nerely
assert in a conclusory fashion that the defendants engaged in
pattern of mail and wire fraud violations “through their operation
and control of the Berw nd Enterprise.” Anended Conplaint at § 83.

The pattern of mail and wire fraud which plaintiffs identify,
however, took place between Decenber 1998 and Septenber 1999
because (as noted earlier) the boilerplate allegations concerning
conduct in 1996 are not sufficient. Even if the allegations
concerni ng predicate acts begi nning i n Decenber 1998 were properly
pl ed (which they are not for the nunerous reasons set forth above),
def endant s Byrne, Dul aney, Karlson, and Cohn were not directors of
BPSI during this tine. Amended Conplaint at Y 10, 11, 12, 13.
Therefore, these defendants coul d not have “operated or controll ed”
the Berwind Enterprise during the period of tine when the predicate

acts were supposedly taking place.
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6. Plaintiffs Lack Standing to Bring Direct O ains
Against C G Berw nd, Jr.

In the Anended Conplaint, plaintiffs allege on their own
behal f -- rather than derivatively -- a violation of § 1962(c) by
C.G Berwind, Jr. (Count XlI). This claimwas not included in the
original conplaint. As discussed above, plaintiffs have failed to
show how C. G Berw nd, Jr. engaged in any predicate acts of mail or
wire fraud, and Count Xl are dismssed on this basis. Even if
plaintiffs had made sufficient allegations regarding C.G Berw nd,
Jr.’ s purported mail and wire fraud, however, the claimstill fails
because plaintiffs have not alleged that they have suffered any
injury that is distinct fromthe injury allegedly suffered by BPSI
as aresult of CG Berwind, Jr.’s alleged breach of fiduciary duty
to BPSI. As such, plaintiffs’ R COclai magainst C.G Berw nd, Jr.
is derivative, and plaintiffs lack standing to bring this claim
directly. Accordingly, because plaintiffs inproperly brought Count
XI as a direct claim it is dismssed.

In In re Sunrise Securities Litigation, the court held

that “[a]n individual indirectly injured by a RICOvi ol ati on cannot
maintain a RICO action in his or her own nane, since his or her
clains are derivative of the directly injured party’s clains...” |

re Sunrise Sec. Litig., 108 B.R 471, 476 (E.D. Pa 1989). See also

Crocker v. Federal Deposit Ins. Corp., 826 F.2d 347, 348-353 (5th

Cir. 1987) (sharehol ders’ clai munder RI COthat defendants’ action

caused sharehol ders’ stock to decline in value was derivative and
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coul d not be maintained by sharehol ders individually). Here, the
basis of plaintiffs’ clains is that defendants all egedly deval ued
the interest of the mnority sharehol der, the David Berw nd Trust,
in BPSI by converting assets of BPSI to their own business or
personal benefit, by causing BPSI to pay excessive and unreasonabl e
managenent fees to Berw nd Corporation, and by causi ng BPSI to pay
i nappropriate dividends by using inproper accounting techniques.
Amended Conpl aint at Y 57-58.

Plaintiffs’ allegations against C G Berwind, Jr. are no
different. | ndeed, plaintiffs allege that C. G Berw nd, Jr.
breached his fiduciary duty to BPSI and “directed” and
“orchestrated” the transactions which deprived the David Berw nd
Trust of the fair value of its interest in BPSI. Anmended Conpl ai nt
at 19 137-38. Accepting plaintiffs’ allegations as true, BPSI is
the directly injured party, and plaintiffs’ clains are derivative.
As such, plaintiffs lack standing to bring a direct claimfor Rl CO
viol ations against C.G Berwind, Jr., and Count Xl are dism ssed.
D. Even If The Derivative Clains Wre Properly Pled,

Count IIl And Portions O Count |V And V Are
Ti me-Barred

Count I1l of the Anmended Conplaint purports to be brought
derivatively against the present and fornmer directors of BPSI and
all eges that these individuals breached their fiduciary duty to
BPSI by diverting business opportunities available to BPSI,

specifically the opportunity to purchase equity interests in
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anot her conpany, Zymark Corporation (“Zymark”). Anmended Conpl ai nt
at 11 93-94. Although plaintiffs have renanmed this Count as one
for diverting (rather than usurping) corporate opportunity, they
have done nothing to salvage the claimfromthe bar of the statute
of limtations as defendants argued previously. This sanme bar
applies to sone of the clainms for breach of fiduciary duty (Count
V) and aiding and abetting liability (Count V) (neither of which
has been changed) which relate to actions that occurred over two
years ago.

Accordi ng to the Anended Conpl ai nt, the transacti on concerning
Zymar k was consummat ed on Sept enber 3, 1996. Anended Conpl ai nt at
1 59. See also Anended Conpl aint at §f 60-62. Simlarly, portions
of Count IV refer to actions which, according to the Conplaint,
occurred “for the past ten years.” Anended Conplaint at Y9 65-66.
O her clains are based upon events for which no date is specified
(the financing of Berwi nd Avi ation) (Anended Conpl ai nt at 1 69-70)
or events which occurred in fiscal year 1997. Anended Conpl ai nt at
1 72. In addition, portions of the Anended Conplaint refer to
al | eged m sconduct that purportedly began “[i]n approxi mately 1992"
or “inthe md-1990's.” Anended Conpl aint at Y 36, 57. However,
plaintiffs’ original conplaint was not filed until Novenber 22,
1999, years after sone of these events purportedly occurred.

The statute of limtations under Pennsylvania |law for clains

of breach of fiduciary duty is two years. Maillie v. Geater
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Del aware Vall ey Health Care, Inc., 156 Pa. Commw. 582, 628 A.2d 528

(1993), appeal denied, 537 Pa. 668, 644 A . 2d 1204 (1994); 42 Pa.

C.S.A 8 5524(7).% A federal district court has not hesitated to
dism ss clains for breach of fiduciary duty under Pennsyl vania | aw
when it was apparent fromthe face of the conplaint that the clains

were untinely. Zimer v. Guntal & Co., Inc., 732 F. Supp. 1330,

1335-1336 (WD. Pa. 1989). The clainms relating to the Zymark
transaction are just as defective as the clainms brought in Zi nmer
and, therefore, even if they were properly pled, they should be
dism ssed as tine-barred. In addition, the portions of the breach
of fiduciary duty claim(Count V) and aiding and abetting breach
of fiduciary duty (Count V) that relate to conduct that occurred
nmore than two years ago (i.e., before Novenber 22, 1997) are al so
di sm ssed as tine-barred for the sanme reasons.

E. Plaintiffs’ Cains For Equitable Relief Are D sm ssed

Because Controlling Precedent Limts Them To Their
Apprai sal Rights

In addition to the fundanmental flaws with their derivative,
RICO and state law clainms, plaintiffs’ clainms for injunction,
accounting and rescission (Counts VI through VII1) also |ack nerit.

The Pennsylvania Supreme Court has ruled that after a nmerger has

6/ Earlier cases applying a different statute of linmtati ons were decided
based upon the law as it existed prior to 1982 when the Pennsyl vani a

| egi sl ature anended the statute of limtations to add 42 Pa.C. S. A 8 5524(7).
See In re Nunmedco, Inc., No. 91-0223S, 1991 W. 204908 at *2 (Bankr. E.D. Pa.
Cct. 7, 1991) (citing cases); Johns v. Estate of Cheesenan, 457 Pa. 414, 322
A. 2d 648 (1974).
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occurred, the shareholder is limted to the appraisal renedies

provi ded under the Business Corporation Law (“BCL”). 1n re Jones

& Laughlin Steel Corp., 488 Pa. 524, 412 A 2d 1099 (1980). No

injunctive relief is permtted. Although this point was raised in
the notion to dismss the original conplaint, plaintiffs have again
done nothing to renedy this failing.

As explained in Defendants’ Oiginal Menorandum at 15-17

Jones & Laughlin involved a situation in which the nmerger had been
consummat ed and the mnority sharehol ders all eged that the nerger
was unl awful and should be invalidated. 1d. at 528-529, 412 A 2d
at 1102. The Suprene Court acknow edged that under certainlimted
circunstances, a mnority sharehol der could obtain an injunction
before the nerger occurred. 1d. at 530-531, 412 A 2d at 1102-1103.
The Suprenme Court held that “[o]Jur concern, however, does not
change the view that appellants’ post-nerger renedies were |imted
to the appraisal of the fair value of their stock.” [d. at 534,
412 A 2d at 1104. Accordingly, the Suprenme Court affirned the
Superior Court’s decision “that appellants’ sol e post-nerger renedy
is the statutory appraisal proceeding of Section 515 of the
Busi ness Corporation Law (BCL).” 1d. at 527, 412 A 2d at 1101.7

The BCL expressly provides that appraisal rights shall be the

excl usive renedy for the dissenting shareholder. 15 Pa. C. S. A 8§

7/ To protect the mnority sharehol der, the BCL contains a conprehensive
schenme of dissenter’s rights. 15 Pa. C S. A 8§ 1571 et seaq.
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1105. While Section 1105 does allow a dissenting shareholder to
challenge a nmerger on the |limted basis of fraud or fundanenta

unfairness, Jones & lLaughlin nmade clear that once the nerger has

been conpleted, the appraisal statute provides the only renedy.
Moreover, nothing in the BCL allows a dissenting shareholder to
obtain an accounting or to rescind a nerger.

Therefore, plaintiffs have no right to denmand any of the forns
of equitable relief that they seek: injunction, accounting or
resci ssion. Because the nerger has now been consummat ed, (Anmended
Conpl aint at 9 44-47 and Exhibit A), Pennsylvania law now limts
plaintiffs to their renedies under the appraisal statute.
Accordingly, Counts VI through VII1 are dism ssed.

F. Plaintiffs’ Injunction Cainms Fail To Show
| rreparable Harm

In addition to the fact that plaintiffs are limted to
appraisal rights, their clainms for injunctive relief (Counts VI and
XiIl) are dismssed for failure to show irreparable harm

Wiile plaintiffs aver generally that they have no adequate
remedy at law and will suffer irreparable harm (Anmended Conpl ai nt
at 1Y 115 and 149), nothing in the Amended Conplaint or the |aw
supports these allegations. As noted in Defendants’ |njunction
Menorandum at 4-7, all this case concerns is noney. Nuner ous
courts have recogni zed that minority sharehol ders can be adequately

conpensat ed by noney danages.
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As the Del aware Chancery Court found in denying the requested

injunction in YanowVv. Scientific Leasing, Inc., Nos. Gv.A 9536,

9561, 1988 W. 8772, at *6, 13 Del. J. Corp. L. 1273, 1284 (Del. Ch.
Feb. 8, 1988), “[i]f plaintiffs are correct in their viewthat the
[] acquisition price is unfair, noney damages or an apprai sal woul d

be a sufficient renedy.” See also In re Wstern Nat’'l Corp

Shareholders Litig., No. 15927, 1998 W. 51733 (Del. Ch. Feb. 4,

1998) (if plaintiffs ultimately proved a breach of fiduciary duty
by directors, the sharehol ders could be conpensated by an award of
damages and no irreparable harm had been shown). In Kahn v.

Househol d Acquisition Corp., No. Cv.A 6293, 1980 W 3185 (Del.

Ch. Dec. 12, 1980), the court declined to enjoin a sharehol der who
control | ed over 88 percent of the voting shares of the conpany from
voting its shares in favor of a nerger of the conpany into a
whol | y- owned subsidiary of the shareholder. The court found that
“what the plaintiff is basing her injunction application upon is
clearly a claimof inadequate price.” 1d. at *4. Accordi ngly,
there was no irreparabl e harm
Simlarly, the federal court in New York refused to grant an
i njunction on the grounds that the all eged breach of fiduciary duty
was based upon an inadequate conversion ratio. The court stated:
Such a loss, if proven, is conpensabl e by nonetary damages and
accordingly does not result inirreparable injury. See, e.q.,
Hastings-Mirtagh v. Texas Air Corp., 649 F. Supp. 479, 487
(S.D. Fla. 1986) (no irreparabl e harmbecause sharehol ders can

seek damages i f shar es exchanged for i nadequat e
consi deration); MDonough v. First Nat’'| Boston Corp., 416 F.
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Supp. 62, 64 (D. Mass. 1976) (directors’ breach caused by
transfer of shares for inadequate consideration could be
remedi ed by damage recovery and therefore did not result in
irreparable injury); Inre Chronmall oy Stockholders Litigation,
C.A No. 8537, 12 Del. J. Corp. L. 1061 (Del. Ch. Dec. 17,
1986) (where exchange ratio alleged to be unfair availability
of noney damages, “standing alone, is sufficient grounds to
deny the application for a prelimnary injunction”); Tontzak
v. Morton Thiokol, Inc., C A No. 7861, 10 Del. J. Corp. L

921 (Del. Ch. Feb. 13, 1985) (in response to plaintiff’s [sic]
claimed breach of fiduciary duty the court noted “if
plaintiffs do succeed . . . noney damages will be sufficient
to make the[n whole. Therefore, there has been no show ng of
the possibility of irreparable harnm.

KIA & Co., Inc. v. Hallwod Energy Partners, L.P., Nos. 90 Civ.

1555(JFK), 90 Civ. 1683(JFK) and 90 Civ. 1793(JFK), 1990 W. 37866
at *2 (S.D.N. Y. March 26, 1990).

These cases, |ike the cases cited and anal yzed i n Def endants’
| njunction Menorandum show that plaintiffs have not pled any
irreparable harm Just as the plaintiff in Kahn, plaintiffs here
have brought a cl ai mbased upon i nadequate price, whichis a claim
conpensabl e by nopbney danages. Plaintiffs have altered their
original conplaint to aver that BPSI “may” not have sufficient
l[iquid funds to pay fair value for the mnority interest wthout
any support. However, the Anended Conpl ai nt acknow edges that the
mnority interest has been converted into the right to receive a
note for alnost $83 nillion in an anmount equal to $12,625 per
share. Thus, it is absurd to suggest that plaintiffs clains for
injunctive relief should be kept alive because of the unsupported
all egation that they suffer irreparable harm Accordingly, both

Counts VI and Xl Il are dismssed because plaintiffs have an
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adequate renedy at

| aw.
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G Plaintiffs Have Not Conplied Wth The Statutory
Requi renments For An Apprai sal

Count | X, which seeks inproperly to have this Court conduct an
apprai sal hearing, has not materially changed from the origina
conpl aint and shoul d be di sm ssed for the sanme reasons that dooned
that claimoriginally, i.e., failure to conply with the statutory
requi renents for such a hearing. As pointed out in Defendants’
Original Menorandum at 17-19, the subchapter that provides for
di ssenter’s rights contains prerequisites for such an appraisa
proceedi ng, none of which plaintiffs have satisfied.

For exanple, after a shareholder receives notice of the
adoption of the corporate action, the shareholder nust submt a
demand for paynent. 15 Pa. C. S. A § 1575.%8 The BCL provi des that
a sharehol der seeking dissenter’s rights who fails to tinely demand
paynent or to tinmely deposit certificates “shall not have any
rights under this subchapter to receive paynent of the fair val ue
of his shares.” 15 Pa. C. S. A § 1576. After the corporation
receives the demand for paynment, it is required either to remt
paynent or send the dissenters certain information, including the
conpany’s estimate of the fair value of the shares. 15 Pa. C S A
§ 1577(c).

| f the dissenter believes the corporation’s estimate of fair

8/ On Decenber 17, 1999, BPSI gave the David Berwi nd Trust the notice to
demand paynent under the dissenter’s rights provisions of the BCL. Anended
Compl aint at | 48.
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value is less than the fair value of the shares, he may send his
own estimate of fair value to the corporation which shall be deened
a demand for paynent of the anobunt or the deficiency. 15 Pa.
C.S. A 8§ 1578(a). The statute further provides “where the
di ssenter does not file his own estimte under subsection (a)
within 30 days after the mailing by the corporation of the
remttance or notice, the dissenter shall be entitled to no nore
than the anmount stated in the notice or remitted to him by the
corporation.” 15 Pa. C.S.A 8§ 1578(b).
Plaintiffs have done nothing to neet these requirenents.

| ndeed, while the Anended Conpl ai nt avers that plaintiffs are being
deprived of a fair price for the trust’s shares (Anended Conpl ai nt
at f 112), not once does it allege what that fair price would be.

See Warehine v. ARWCO Corp., 451 Pa. Super. 468, 472, 679 A 2d

1317, 1320 (1996) (dissenter’s rights were exclusive renedy, but
appel I ant had not conplied with requirenents of statute; instead he
initiated litigation which was di sm ssed on prelimnary objections
in the nature of a demurrer). Thus, plaintiffs have not stated a
claimfor appraisal.

In addition, it is the corporation -- not the dissenters --
whi ch has the right in the first instance to conmence an appr ai sal
proceedi ng. Section 1579(a) provides that within sixty days of the
| atest of effectuating the proposed corporate action, timely

recei pt of any demands for paynent or tinmely receipt of any
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estimates from any dissenters, the conpany may file in court an
application for relief requesting that the court determne the fair
val ue of the shares. A dissenter may not commence an action until
after that sixty day w ndow has expired, and the corporation has
failed to start an appraisal action. 15 Pa. C.S.A 8 1579(d).
Moreover, “court” is a defined termin the BCL and neans the Court
of Common Pl eas of the judicial district enbracing the county where
the registered office of the corporation is or is to be |ocated.
15 Pa. C S.A 8 1103. Finally, nothing in the appraisal statute
allows plaintiffs to bring a claim against the directors or
maj ority sharehol der. Rather, the statute directs that an
apprai sal proceedi ng be brought “in the nane of the corporation.”
15 Pa. C.S. A 8 1579(e). Thus, none of the naned defendants shoul d
be parties to such a suit.

Therefore, in their Anmended Conplaint just as in their
original conplaint, plaintiffs have failed to demand paynent, have
failed to file an estimate of the fair value of the trust’s shares,
and have rushed prematurely into the wong court seeking an
apprai sal proceedi ng against the wong parties. They have not
conplied with any of the prerequisites to perfect dissenter’s
rights -- requirenents which the statute expressly provi des nust be
strictly obeyed or the dissenter cannot obtain additional funds
over the anmount offered by the corporation. In addition,

plaintiffs have not followed any of the timng or forum
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requi renents of the statute, i.e., they cannot bring an action for
apprai sal until sixty days fromthe | atest of several dates, and
t hey cannot bring the action in the federal court but nust instead
initiate it in the Court of Conmmon Pleas in the nane of the
cor poration. Moreover, if plaintiffs have not taken the
appropriate steps to perfect their dissenter’s rights, they have no
right to bring such a suit in any court. Accordingly, Count I X is
di sm ssed.

H Plaintiffs Lack Standing To Bring Direct C ains
Agai nst The Berwind Directors

Even if Counts VI through IX and Xl did not fail for the
reasons set forth above, they should still be dismssed as to
certain defendants -- the present and forner directors of BPSI --
because under the BCL, shareholders may not bring direct suits
agai nst directors. Again, this argunment was raised i n Def endants’
Oiginal Menorandum at 19-21, but, despite filing an Anmended
Conplaint, plaintiffs have done nothing to cure this defect in
t hei r pl eadi ng.

15 Pa. C.S.A 8 1717 plainly provides that:

[t] he duty of the board of directors, commttees of the board

and individual directors under section 1712 (relating to

standard of care and justifiable reliance) is solely to the
busi ness corporation and may be enforced directly by the
corporation or may be enforced by a sharehol der, as such, by

an action in the right of the corporation, and may not be
enforced directly by a shareholder or by any other person or

gr oup.
(Enmphasi s added).
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A federal district court has held that 8 1717 bars direct
cl ai mrs and has di sm ssed cl ai ns agai nst a conpany’s board that were
brought as a purported class action on behalf of a class of

shareholders. B.T.Z., Inc. v. Gove, 803 F. Supp. 1019, 1022 (M D.

Pa. 1992) (“ . . . plaintiff has no standi ng under the anended BCL
to bring its action directly.”)¥ The Court found that “[i]n

8§ 1717, the neaning i s unanbi guous. The Draftsnen’s Comments to 8
1717 underscore this | anguage: ~And a sharehol der may not bring an
action directly, but only in a derivative capacity, and would
therefore be required to showthe normal requisites with respect to

such action. Id. (citation omtted) (enphasis in opinion).
Thus, any clainms by plaintiffs as shareholders that are
br ought agai nst the present or fornmer directors of BPSI are barred
for lack of standing by 81717 of the BCL. In Counts VI through I X
plaintiffs purport to assert direct clains agai nst Berwi nd Partners
and Berwind Directors arising fromtheir status as sharehol ders of
BPSI. In Count X, plaintiffs make a cl ai m agai nst an i ndi vi dual
director, C.G Berwind, Jr. that he has acted to deprive the
mnority shareholder of the fair value of its interest in BPSI
Count Xl I seeks a declaratory judgnent against all defendants.

Accordingly, in addition to the reasons set forth above, all these

Counts against the Berwind Directors are be disnissed for | ack of

9/ B.T.Z. also contains an analysis of the denand requirement, but, because
it was decided prior to the Pennsylvania Suprene Court’s decision in Cuker,

the B.T.Z. analysis no |longer reflects Pennsylvania |aw.
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st andi ng.
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|. The daimFor Breach O Trust Fails

Wt hout providing any detail, plaintiffs have thrown in clains
(Counts X and Xl I11)¥ for breach of trust against two individual
defendants (C. G Berwind, Jr. and Bruce MKenney) who they claim
have not effectively resigned as trustees of the David Berw nd
Trust. According to the Amended Conplaint, C.G Berw nd, Jr.
purported to resign as a trustee in 1997, but his resignation did
not conply with the conditions for resignation in the trust
docunents, nor did he seek court approval. Amended Conplaint at
41. Thus, it is uncontroverted that during the past two years
neither C.G Berwi nd, Jr., nor Bruce McKenney has had any deal i ngs
with the David Berwind Trust as a trustee, nor have the other
trustees treated either individual as a trustee. The Conpl aint
does not al | ege when Bruce McKenney purportedly resigned, only that
he did not conply with the trust docunents or seek court approval.
Amended Conplaint at § 126.

Wiile plaintiffs accuse Bruce McKenney and C. G Berw nd, Jr.
of failing to appoint two successor trustees, these appointnents
woul d have been nere surplusage since (as the Anended Conpl ai nt

admts) there were already five trustees for the David Berw nd

10/ Count XIIl is somewhat anbiguous in that it appears to be brought
against C. G Berwi nd, Jr. and Bruce McKenney (Anended Conplaint at |7 144-
147), but it then asks for relief against all defendants. See “Wherefore”
clause followi ng Anended Conplaint at § 149. For purposes of this notion to
dismss, defendants will treat Count Xlll as attenpting to state a claim
agai nst the two individuals because nothing in the allegations of Count XII
woul d support an injunction against all defendants.
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Trust. Anmended Conpl aint at Y 1-4, 25, 32. Moreover, plaintiffs
had no interest in any successor trustees because the purpose of
the resignations was to separate the brothers’ interests.
Therefore, no one affiliated wwth C G Berwind, Jr. or Bruce
McKenney would have been welconmed by plaintiffs as additional
trustees. The breach of trust claimis dism ssed.

Furthernore, plaintiffs cannot hold both C G Berw nd, Jr. and
Bruce McKenney |iable as trustees. Bruce McKenney becane a trustee
only because he was appointed by C G Berwind, Jr. when C G
Berwind, Jr. resigned as trustee. See Resignation of C. G Berw nd,
Jr., dated June 26, 1997, attached hereto as Exhibit B. Thus, if
plaintiffs are correct and C.G Berwind, Jr. never resigned as
trustee, then Bruce McKenney never becane a trustee, and there is
no basis for inposing liability upon him Alternatively, if Bruce
McKenney did becone a trustee of the David Berwi nd Trust, then he
replaced C G Berwind, Jr., and no liability can be inposed upon
C.G Berw nd, Jr.

Finally, wunder Pennsylvania law, plaintiffs cannot i npose
liability upon either C G Berwi nd, Jr. or Bruce MKenney for any
breach of fiduciary duty based upon their positions with Berw nd
Corporation or any of its subsidiaries and any purported conflict
of interest. In Charles G Berwind s Deed of Trust establishing
the David Berwind Trust, he expressly waived any conflict of

interest. See Deed of Trust of Charles G Berw nd dated February
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29, 1963 f/b/o David McM chael Berwi nd, et al., attached hereto as
Exhibit C at 7:
The fact that any trustee may be interested in Berw nd
Corporation or any of its subsidiaries as director
st ockhol der, nmanager, agent or enpl oyee shall not constitute
an adverse or conflicting interest, and the acts of such
trustee shall be judged as if he has no interest in the
Cor por at i on.
Pennsyl vania courts have upheld the decision by the settlor to
wai ve the application of the rule of undivided |Ioyalty. Estate of
McCredy, 323 Pa. Super. 268, 297, 470 A 2d 585, 600 (1983) (citing
cases). Accordingly, David Berwind s father precluded the very
type of surcharges he seeks to inpose against his brother and
anot her former trustee in Count X. Therefore, this claimshould be
di sm ssed.
J. Plaintiffs’ CaimFor Declaratory Judgnent Fails

Because A Declaratory Judgnent |Is A Renedy Not
A Cause O Action

Finally, plaintiffs have added a claim for Declaratory
Judgnent in Count Xl I of the Anended Conplaint. Plaintiffs seek a
declaration fromthe Court that the Plan of Merger be decl ared nul
and voi d based upon conclusory allegations that the nerger did not
conply with the BCL, even though, as set forth in Defendants’
I njunction Menorandum at 1-2, the nerger was specifically
cont enpl at ed and aut hori zed by the BCL. Count XIl| is dismssed for
two reasons. First, declaratory judgnent is a remedy, not a cause

of action. In re Downi ngtown | ndus. & Agricultural School, 172 B. R
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813, 823 (Bankr. E.D. Pa. 1994) ("a declaratory judgnent is a
procedural device and not a cause of action unto itself.”). See

al so Luckenbach Steanship Co. v. United States, 312 F.2d 545, 548

(2d Cir. 1963) (“Declaratory relief is a nere procedural device by
whi ch various types of substantive clains may be vindicated.”).

Second, even if there were such a cause of action, Count Xl
still would fail as a matter of |aw given that none of plaintiffs’
other clains are valid. In other words, because defendants’
actions with respect to the nerger were proper, there is no basis
on which to declare the Plan of Merger null and void. As such
Count Xl should be di sm ssed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GAIL B. WARDEN, et al. : ClVIL ACTI ON
V. :
M B. MCLELLAND, et al. NO. 99-5797
ORDER
AND NOW this gth day of August, 2001, upon

consi deration Defendants' Mdtion to D smss the Anended Conpl ai nt
(Docket No. 12), Plaintiff's response thereto (Docket No. 14), and
Def endants' reply (Docket No. 19), IT IS HEREBY ORDERED t hat said
Motion i s GRANTED.

| T IS FURTHER ORDERED that JUDGVENT is entered in favor of

Def endants and against Plaintiffs.

BY THE COURT:

HERBERT J. HUTTON, J.



